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Plaintiff Antoinette Clair (“Cair”) brought this
| awsuit agai nst her former enployer, Agusta Aerospace Corporation
(“Agusta”), alleging that her enploynent was illegally term nated
as a result of national origin discrimnation, in violation of
Title VIl and the Pennsylvani a Human Rel ati ons Act (“PHRA").!
Clair also brings clains for a hostile work environnent and
unlawful retaliation under Title VII. Agusta noves for summary
j udgnment on the grounds that Clair has failed to establish a

prima facie case of discrimnation based on national origin or,

! In her conplaint, Clair averred that Agusta’s conduct

constituted sexual harassnment and gender discrimnation, in
violation of Title VII. (Conpl. 91 20-21, 23-26.) Cair also
averred that Agusta discrimnated agai nst her on the basis of
age, in violation of the Age Discrimnation in Enploynent Act
(“ADEA’). (See Conpl. 1T 20, 27-29.) dair has since abandoned
her sexual harassnment claimunder Title VII. (See Pl.’s Resp. to
Def.’s Mot. for Sunm J. at 10.) Moreover, on July 11, 2008,
during oral argument on Defendant’s notion for summary judgnent,
Plaintiff’s counsel indicated that Cair was al so concedi ng her
gender discrimnation and ADEA clainms. (See 7/11/08 Hr’'g Tr.
21:22-24.) Therefore, all of these clains wll be dism ssed

wi t hout further analysis by the Court.



alternatively, has failed to denonstrate that its articul ated,
legitimate, non-discrimnatory reason for termnating her is
pretextual. Wth respect to Cair’s Title VIl claimfor unlaw ul
retaliation, Agusta argues that sunmary judgnment shoul d be
granted because Clair has not denonstrated that she engaged in
protected activity and because she has again failed to

denonstrate that its non-discrimnatory reason for term nating

her is pretextual. Agusta s notion for summary judgnent wll be
gr ant ed.
BACKGROUND?

Clair was born in Bulgaria and, according to her
conpl aint, speaks with a “pronounced Bul garian accent.” (Conpl.
19 16-17.) On July 8, 2004, Cair was hired by Agusta, an
Italian firmengaged in the production, sale and mai nt enance of
hel i copters, as a purchasing agent in their Mterials Departnent.
Clair’s job required her to communicate daily with nmenbers of her
own departnent who were |ocated in Philadel phia, and with
enpl oyees of Agusta’'s parent facility in ltaly. Indeed, Cair
was hired primarily because of her Italian | anguage skills.
Wi | e enpl oyed by Agusta, Cair reported directly to John Corney,

Manager of the Materials Departnent. Her departnent head,

2 In considering the instant notion, the Court relied on
ei ther uncontested facts or, if the facts were disputed, viewed
the facts in the |ight nost favorable to Cdair.
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however, was Karyn Kellett.?

Li ke all enployees, Cair was subject to Augusta’'s
witten email policy, which prohibits the “[s]end[ing] or
forward[ing] [of] emails containing |ibelous, defanatory,
of fensive, racist, or obscene remarks.” (Def.’s Mt. for Summ
J., Ex. A(“Corney Decl.”) Ex. 1.) Further, the policy
explicitly states that Agusta “reserves the right to take
di sciplinary action, including termnation and/or |egal action”
where there is evidence that an enpl oyee has violated the enuil
policy. (Ld.)

During the course of her enploynent at Agusta, Cair’s
co-wor kers nade several comments regardi ng her native Bulgaria
that she viewed as ethnically offensive. (Conpl. ¥ 20.)
Additionally, Cair felt that she was subjected to “constant
yelling and abuse.” (Pl.’s Resp. to Def.’s Mn. for Sutmm J. at
9.) The conduct of one co-worker, Annabelle DeSantiago, was
particularly upsetting to Clair. In Novenber 2005, Cair and
DeSantiago were involved in a verbal “altercation” at the
office.* Following this confrontation, DeSantiago stopped

communicating with Cair entirely. Eventually, Cair and

3 According to Agusta, Clair reported directly to Karyn

Kell ett, Supervisor of the Materials Departnent, who in turn
reported to John Corney, Manager of the Materials Departnent.

4 Al though Cair does not identify the root cause of this

“altercation,” Agusta has suggested that Cair and DeSanti ago
“had a shouting match regardi ng the proper use and all ocati on of
office supplies.” (Corney Decl. Y 23.)
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DeSanti ago resuned contact but their working relationship

remai ned strained. For exanple, DeSantiago sent business-rel ated
emails to Cair, to which she responded verbally or not at all.
On Decenber 7, 2005, both Cair and DeSantiago were issued fornma
“Counsel ing Reports,” which addressed their violation of Agusta’'s
emai|l policy. (See Corney Decl. Ex. 2 (noting that Cair had
failed to respond to DeSantiago’ s routine business emails and
that both wonen attacked “each other verbally and personally

t hrough the Email system”))

On January 20, 2006, Cair forwarded an email from
DeSantiago to her Italian counterpart. The original emai
contai ned an urgent parts request, but Cair added | anguage
descri bing DeSantiago as “la serpente,” or “the snake” in
Italian. Later, Clair sent this email back to DeSantiago, who
then conpl ai ned to Agusta’s managenent about being called “the
snake.” Cdair was issued a second “Counseling Report” on January
24, 2006, which plainly stated that her “defamatory enmail| agai nst
Annabel Il e” was “in [v]iolation of conpany policy.” (Corney Decl.
Ex. 3.)

On March 17, 2006, Cair wote an email to Ms. Gerrold,
an Augusta Human Resources representative. In her email, Cair
wrote “What don’t you cone and stay for a week on ny place and
stand what | stand here and call please the Comm ssion for Equal

Qpportunity Enployer to see the truth and don’t talk stupid



things if you don’t want to believe what | tell you and if you
don’t know the truth.” (Pl.’s Statenment of Facts Ex. F.)°®
Shortly thereafter, on March 23, 2006, Cair sent an
emai |l to John Corney, accusing DeSantiago of “illegal” and
“intentionally abnormal” behavior. In this email, Cair referred
to DeSantiago as “The Mexican” and described her as “an anbitious
and malicious girl.” dair also conplained that Corney “can't
manage a girl who has half your age and conme [sic] fromthe
| onest | evel of society.” (Corney Decl. Ex. 5.) Approximately

one week later, on March 31, 2006, Clair was term nat ed.

1. LEGAL STANDARD

A Motion for Sunmary Judgnent under Rul e 56

A court may grant summary judgnent when “the pl eadi ngs,
t he discovery and the disclosure materials on file, and any
affidavits show that there is no genuine issue as to any nateri al
fact and that the novant is entitled to judgnent as a matter of
| aw. ” Fed. R Cv. P. 56(c). A fact is “material” if its
exi stence or non-exi stence would affect the outconme of the suit

under governing |law. Anderson v. Liberty Lobby, Inc., 477 U S

242, 248 (1986). An issue of fact is “genuine” when there is

> The parties dispute whether this statement constitutes

protected activity under Title VIl (i.e. a “threat” to file a
conplaint with the Equal Opportunity Enpl oynent Comm ssion). The
parties do not dispute, however, that Clair nmade the statenent.
(See 7/11/08 H'g Tr. 10:6-23; id. 20:18-24.)
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sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. 1d. at 248-49. *“In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

However, while the noving party bears the initial burden of
showi ng the absence of a genuine issue of material fact, the non-
nmoving party “may not rely nerely on allegations or denials in
its own pleading; rather its response nust - by affidavits or as
otherwi se provided in [Rule 56] - set out specific facts show ng
a genuine issue for trial.” Fed. R Cv. P. 56(e)(2).

B. Title VI

Title VII protects enployees fromdiscrimnation by

their enployers on the basis of race, color, religion, sex or
national origin. 42 U S.C. § 2000e-2. To prevail on a
di scrimnation clai mbased on indirect evidence,® an enpl oyee nmay
rely upon the famliar three-step burden shifting anal ysis under

McDonnel | Douglas Corp. v. Geen. 411 U.S. 792 (1973). First, a

plaintiff nust establish a prima facie case for discrimnation.
ld. at 802. That is, a plaintiff nust denonstrate 1) that she is

a nenber of a protected class; 2) that she was qualified for the

6 Plaintiff does not claimthat she has direct evidence

of discrimnation. Fasold v. Justice, 409 F.3d 178, 184 (3d G
2005) (explaining that without direct evidence of discrimnation,
a plaintiff nust proceed under the MDonnell Douglas franework).
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position in question; 3) that she was discharged; and 4) that she
was term nated “‘under circunstances that give rise to an

i nference of unlawful discrimnation.’”” Waldron v. SL |ndus.

Inc., 56 F.3d 491, 494 (3d Gr. 2005) (quoting Tex. Dep’'t of

Crty. Affairs v. Burdine, 450 U. S. 248, 253 (1981)). The Third

Crcuit has adopted a flexible view of this test, rejecting the
requi renent that a plaintiff conpare herself to a simlarly
situated individual fromoutside her protected class to raise an

i nference of unlawful discrimnation. See Sarullo v. United

States Postal Serv., 352 F.3d 789, 798 n.7 (3d Cir. 2003).

| mportantly, however, a plaintiff “nust establish sone causal
nexus between his nenbership in a protected class” and the
adver se enpl oynent deci sion conplained of. [d.

Establishing a prima facie case creates the presunption

of unlawful discrimnation. St. Mary's Honor Ctr. v. Hicks, 509

U.S. 502, 506 (1993)." Then, the burden of production shifts to
defendant to set forth a legitimate, non-discrimnatory reason
for its action. |d. Notably, the Third Crcuit has held that
this is a “relatively light burden” because the defendant “need

not prove that the tendered reason actually notivated its

behavior” but only that it may have. Fuentes v. Perskie, 32 F.3d

! Al t hough the McDonnell Douglas framework shifts the
burden of production to defendant, the ultinmate burden of
persuasi on always renmains with plaintiff. Tex. Dep't of Cnty.
Affairs v. Burdine, 450 U S. 248, 253 (1981).
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759, 769 (3d Gr. 1994).
Upon def endant advanci ng such a reason, the presunption
of unlawful discrimnation “‘is rebutted” . . . and ‘drops from

the case.”” St. Mary’s Honor Ctr., 509 U.S. at 507 (quoting

Burdine, 450 U.S. at 255 & n.10 (internal citation omtted)).
Then, plaintiff nmust be given the opportunity to “show by a
pr eponder ance of the evidence that the enployer’s explanation is

pretextual.” Fuentes, 32 F.3d at 763; see also id. at 764

(noting that a Title VII plaintiff may not “avoid summary
judgment sinply by arguing that the factfinder need not believe
the defendant’s proffered |legitinate explanations”). To
denonstrate pretext, plaintiff must provide evidence that would
allow a fact finder reasonably to “ (1) disbelieve the employer's
articulated legitimate reasons; or (2) believe that an invidious
discriminatory reason was more likely than not the motivating or
determinative cause of the employer's action.” Id. at 764.
Finally, “[c]lainms under the PHRA are interpreted

coextensively with Title VIl clains.” Atkinson v. Lafayette

Coll ege, 460 F.3d 447, 454 n.6 (3d Gr. 2006). As such, the
Court’s holding with regard to Plaintiff's Title VII clainmns wll

al so apply to Plaintiff’s clainms under the PHRA

I11. DI SCUSSI ON

A. National Origin: Discrimination



It is undisputed that Clair can establish the first
three elements of a prima facie case of unlawful discrimination
based on national origin. Clair is a member of a protected class
(Bulgarian), was qualified for her position as a purchasing agent
in Agusta’s Materials Department, and was terminated. (Corney
Decl. 99 16, 36.) The parties dispute, however, whether Clair
has established the fourth prong of the prima facie case - that
she was terminated “‘under circumstances that give rise to an
inference of unlawful discrimination.’” Waldron, 56 F.3d at 494
(quoting Burdine, 450 U.S. at 253).

The Third Circuit has held that a plaintiff may
demonstrate that the decision to terminate her was likely
motivated by discriminatory animus where “those exhibiting
discriminatory animus influenced or participated in the decision
to terminate.” Abramson v. William Patterson College of New
Jersey, 260 F.3d 265, 285-86 (3d Cir. 2001). dair argues that
her supervisor, Karyn Kellett, was “discrimnating agai nst her
[and] was al so involved in the termnnation decision.” (7/11/08

H'g Tr. 21:6-9.)% Specifically, dair avers that, at sone point

8 Clair did not rely on Abranson in her sunmary judgnent
papers but because her counsel relied on this case during oral
argunent, the Court wll address it here. (7/11/08 H'g Tr.
21:10-18.) In doing so, the Court notes that it is not entirely
clear whether Cair intended to rely on Abranson to establish her
prima facie case or to rebut Agusta’'s legitinmate, non-

di scrimnatory reason for termnating her. However, the Court
has addressed it as part of the prima facie analysis in an effort
to construe the facts in the light nost favorable to Cair.
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during the twenty-one nonths that Kellett supervised her, Kellett
said “lI don’t care about your Bul garian education and your

Bul gari an degrees.” (Pl.’s Dep. 188:13-16.) dCair also avers
that Kellett participated in the decision to term nate her.
(7/11/08 H'g Tr. 21:14-8; Pl.’s Resp. to Def.’s Mt. for Summ

J. at 7.)

Agusta argues that, even if Kellett nade the all eged
di scrimnatory comrent, Clair has failed to denonstrate the
requi red nexus between the alleged discrimnatory ani nus and her
term nation, because the record does not support that Kellett
played a role in the decision to termnate Clair. After
reviewing the record closely, Kellett’s participation, if any, in

the decision to termnate Clair remains unclear.® So for the

° Def ense counsel explained that Kellett “participated

after the fact” in the decision to termnate Clair. (7/11/08
H'g Tr. 22:18-19.) Further, defense counsel also stated that
there is no “evidence in the record except for a one-sentence
statenent in a position statement that Ms. Kellett had anything
to do with the termnation and | think a close analysis of the
facts of record and the cases woul d substantiate that, she did
not play an outconme-determ native role in that decision.”
(7/11/08 H'g Tr. 23:8-13.)

Unfortunately, neither party explains fully the
position statenent, which defense counsel referred to during oral
argunent and upon which Clair relies. Fromdocunents in the
record, it appears that this position statenent was subnitted to
the U S. Equal Enpl oynent Opportunity Comm ssion (“EECC’) by
Agusta on COctober 10, 2006. (Pl.’s Resp. to Def.’s Statenent of
Facts, Ex. D.) In it, Agusta wote that “[t]he decision to
termnate Clair was approved by all Kellett, Corney, Janice
Gerrold, Human Resources Manager, Paolo Ferrari, D rector of
Product Support, and Vincent CGenovese, Executive Vice-President.”
(ILd. at 4.) Arguably, this statement conflicts wth Agusta’'s

- 10 -



purposes of this analysis and viewing the facts in the |ight nobst
favorable to Clair, the Court will assume that Kellett directed a
di scrimnatory comment towards C air!® and that she “influenced

or participated in the decision to termnate” Clair. Thus, dair
has established the fourth prong of the flexible prima facie
test. Abramson, 260 F.3d at 285-86.

At the second step of the McDonnell Douglas anal ysis,

Agusta has advanced a legitimte, non-discrimnatory reason for
its decision to termnate Clair. Nanely, her repeated violations
of the conmpany’s witten email policy and her inability to work
cooperatively with Ms. DeSantiago. (Corney Decl. {1 35-36.)
Agusta further points out that Cair’s termnation was “the fina
step in a course of progressive discipline” and that failure to
termnate Clair after receiving her March 23, 2006 email, which
cont ai ned “derogatory and offensive and possibly illegal”
references to Ms. DeSantiago, woul d have placed the conpany at

risk. (Def.”s Mn. for Sutm J. at 1; Corney Decl. 1Y 35-37.)

| ater statenment that the decision to termnate Clair was nmade by
John Corney, with the approval of Janice Gerrold and Vincent
Genovese. (Corney Decl. 9T 36-38.)

As expl ai ned above, for the purposes of this analysis,
the Court will assune arguendo that Kellett’s involvenent in the
decision to termnate Clair neets the mninmal standard set out by
the Third Crcuit in Abranson. Abramson v. William Patterson
College of New Jersey, 260 F.3d 265, 285-86 (3d Cir. 2001).

10 The Court notes that w thout nore context, the comment

attributed to Kellett could be construed, at best, as vaguely
discrimnatory. See infra Part [11.B.
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Clair’s claimfails at the third step of the McDonnell
Douglas analysis. First, Cair argues that Agusta' s inconsistent
“stories” regarding the reason for her term nation denonstrate
that each is pretextual. (Pl.’s Resp. to Def.’s Mt. for Summ
J. at 6.) Specifically, Cair contrasts Agusta' s Qctober 10,
2006 position statenent to the EECC, in which Agusta partially
attributed Cair’'s termnation to an April 3, 2006 enmail in which
she threatened to kill Karyn Kellett, with the declaration of
John Corney, which attributed Clair’s termnation to a March 23,
2006 email in which she nade offensive comments regardi ng Ms.

DeSantiago. (l1d.; conpare Pl.’s Resp. to Def.’s Statenent of

Facts, Ex. D at 4, with Corney Decl. 9T 35-37.)

I n response, Agusta acknow edges that its position
statenent to the EEOC “inadvertently identified [the] April 3rd
e-mail” as a factor in Clair’s termnation, but argues that “this
factual m sstatenment does not denonstrate pretext.” (Def.’s
Reply to Pl.’s Resp. to Def.’s Mot. for Summ J. at 12.) Rather,

Agusta nmaintains that Clair’s termnation resulted fromher Mrch
23, 2006 email to John Corney, which represented her third

viol ation of the conpany’s email policy.* (l1d.) Moreover,

n Mor eover, as defense counsel explained to the Court

during oral argunent, although its position statenent to the EECC
m stakenly “cited the April 3rd email as the ultinmate act . . .
rather than the March 23rd email . . . . it’s inportant for the
Court to note that the conpany has never changed its position, it
has always argued in its position statenent and ot herw se that
the reason for plaintiff’s termnation was the violation of the
emai|l policy.” (7/11/08 H'g Tr. 8:3-14.)
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Agusta argues that Clair’s own deposition testinony, in which she
acknow edges that she was fired for sending the March 23, 2006
emai |, underm nes her pretext argunent. (ld. at 12-13.)

Wiile it is true that a plaintiff may rely on
“inconsi stencies” and “contradictions” to denonstrate pretext,
pointing to a single inconsistency does not automatically
overcone a legitimte, non-discrimnatory reason for termnation.
See Simpson v. Kay Jewelers, Div. of Sterling, Inc., 142 F.3d
639, 649 n.15 (3d Cir. 1998) (discussing inconsistencies in an
EEOC position statement and noting that “‘the nmere fact that a
defendant relies on a post hoc [explanation] does not in and of
itself create a factual dispute about whether the [explanation
was] pretextual.’” . . . The plaintiff nust point to evidence that
denonstrates there is reason to disbelieve the explanation.”

(quoting Healy v. New York Life Ins. Co., 860 F.2d 1209, 1215 (3d

Cr. 1988))); see also Schaefer v. |Independence Blue Cross, Inc.,

No. Cv. A 03-CVv-5897, 2005 W 181910, at *1 (E.D. Pa. Jan. 26,
2005) (noting that “discrepanci es between Defendant’s position
statenments to the EECC and | ater expl anations are not per se
evidence of pretext”). |In this case, the single inconsistency
upon which Clair relies is, under the circunstances, insufficient
to di sprove Agusta’s articulated legitimate, non-discriminatory
reason for terminating Clair, particularly in light of the fact
that Agusta’s explanation of the inconsistency is plausible and

reasonable.



Second, C air argues that Agusta’s reason for
termnating her is pretextual because it selectively enforced its
anti-discrimnation and civility policies. (Pl.’s Resp. to
Def.’s Mot. for Sunm J. at 6.) Plaintiff points to nothing in
the record, however, to support this claim |In fact, the record
supports the opposite conclusion. Both Cair and DeSanti ago
recei ved counseling reports for inappropriate email usage and, as
def ense counsel argued to the Court, “there is no evidence of
record that anybody el se engaged in any kind of conduct like this
and was not treated in exactly the sane way”. (See 7/11/08 H'g
Tr. 26:25-27:1-9.)%

For these reasons, Clair has failed to show by a
preponderance of the evidence that Agusta’'s legitimte, non-
discrimnatory reason for term nating her enploynent is
pretextual. Fuentes, 32 F.3d at 763. Thus, Agusta is entitled
to summary judgnent on Clair’s Title VIl and PHRA clains for
di sparate treatnment due to unlawful national origin

di scri m nati on.

B. Nati onal O gin: Hostil e Work Envi r onnment

“A hostile work environnent . . . typically conprises a

successi on of harassing acts, each of which ‘my not be

12 The Court notes Clair’s argunent that it should

di sregard her March 23, 2006 email because it was “sent
confidentially.” (Pl.’s Resp. to Def.’s Mot. for Sunm J. at 6.)
G ven that Cair offers no |legal support for this argunent, the
Court will not consider it further.
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actionable on its own.’” Ledbetter v. Goodyear Tire & Rubber

Co., 127 S. Ct. 2162, 2175 (2007) (citing AMIRAK v. Morgan, 536

U S 101, 114-15 (2002)). The actionable wong is the
environment as a whole, not the discrete acts that create the
environnent. 1d.

In order to establish a hostile work environnent claim
under Title VI, Plaintiff must show (1) she suffered
intentional discrimnation because of her national origin; (2)
the discrimnation was pervasive and regular; (3) it
detrinmentally affected her; (4) it would have detrinentally
af fected a reasonabl e person of the sane protected class in this
position; and (5) there is a basis for vicarious liability.

Cardenas v. Massey, 269 F.3d 251, 260 (3d Cr. 2001).

| mportantly, “[t]he plaintiff nust subjectively perceive the
environnent to be hostile or abusive, and conditions nust be such
that a reasonabl e person woul d have the sane perception.”

Konst ant opoul os v. Wstvaco Corp., 112 F.3d 710, 715 (3d Cr

1997); see also Oncale v. Sundowner Offshore Servs., Inc., 523

US 75, 80-81 (1998) (holding Title VIl should not be construed

as a general civility code); Harris v. Forklift Sys., 510 U. S.

17, 21 (1993) (citing Meritor Savings Bank, FSB v. Vinson, 477

U S 57, 60 (1986) (holding that the “nmere utterance of an
epi t het which engenders offensive feelings in a enpl oyee .

does not sufficiently affect the conditions of enploynent to



inplicate Title VII")).

In evaluating a hostile work environnment claimunder
Title VII, offhand comrents and i sol ated incidents (unless
extrenely serious) are not sufficient to sustain a viable cause

of action. Caver v. Cty of Trenton, 420 F.3d 243, 262 (3d Cr

2005) (citing Faragher v. Gty of Boca Raton, 524 U. S. 775, 788

(1998)); see also Fuentes, 32 F.3d at 767 (“Stray renmarks by non-

deci si onmakers or by deci sionmakers unrelated to the decision
process are rarely given great weight . . . .” (quoting_Ezold v.

Wl f, Block, Schorr and Soils Cohen, 983 F.2d 509, 545 (3d Cr

1992))). Instead, the allegedly offensive conduct nust be
“extrene” and constitute a “‘change in the terns and conditions
of enploynent.’” Caver, 420 F.3d at 262 (citing Faragher, 524
U.S. at 788.)

Clair bases her claimof a hostile work environnent on
five remarks by her co-workers that explicitly reference her
national origin, as well as the “constant atnosphere of
harassnment and yelling,” which she all eges characterizes her
enpl oynment at Agusta. (Pl.’s Resp. to Def.’s Mot. for Summ J.

at 9.) This claimfails as a matter of | aw because O air cannot
establish either the second or fourth prong of the test for a
hostile work environnent. *

In support of her hostile work environnent claim Cair

13 The parties do not substantively dispute the first,

third or fifth prongs of the test for a hostile work environment.
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relies on the followng five statenents, which were allegedly

made by her co-workers:

1) “Here is not Bulgaria, here is America”'¥

2) “Sonething like ‘education in universities,

what ever, in Bulgaria are | ow | evel

so | ow

that that’s why they are not recognized in the

wor | d’ " 15;
3) “I' will never take [a] pill from Bul gari a.
Bul garia, | don’t even think about that because |

don’t know how t hey are nade” *¢;

4) “lI can sing and |isten at the sane tinme. You are
al ways so special. Are all people fromBulgaria
so special |ike you?”?'; and

5) “l don’t care about your Bul garian education and

your Bul gari an degrees.”?!8

Clair argues that she has established pervasive

di scrimnation because these statenents, “create a causa

connection between [the constant] harassnent” she experienced and

her national origin. (Pl.’s Resp. to Def.’s Mt.

14 Pl ."s Dep. 185:6-10.

1 Id. at 185:17-23.
10 Id. at 186:2-11.
o Id. at 187:3-11.
18 |d. at 188: 13- 16.

for Sutm J.

at



9.) This is not the case. As an initial matter, these
statenents are vague and don’'t necessarily evidence a clear
discrimnatory intent. However, even assum ng that these
statenents were intentionally discrimnatory, taken together,
five stray remarks by co-workers during the course of a twenty-
one nonth enpl oynent do not anobunt to pervasive and regul ar

discrimnation as a natter of | aw. See Pineda v. Phila. Mdia

Hol di ngs LLC, 542 F. Supp. 2d 419, 428-29 (E. D. Pa. 2008)
(hol di ng that sporadic coments |ike “what kind of Puerto Rican
are you?” made by plaintiff’s co-workers were not “pervasive and
regul ar” for the purpose of a hostile work environnment claim;

Barbosa v. Tribune Co., No. Cv. A 01-CV-1262, 2003 W. 22238984,

*3 (E.D. Pa. Sept. 23, 2003) (finding that the alleged

di scrimnation was not “pervasive and regular” where plaintiff
could only point to seven specific comments during eighteen
mont hs of enploynent). Thus, Cair has failed to establish the

second prong - “pervasive and regular” discrimnation.?®

19 Additionally, the Court notes that while dair
testified generally at her deposition that Kellett yelled at her
and treated her differently, she did not offer specific exanples
or other evidence of such treatnment. (Pl.’s Dep. 53:7-8.) At
the summary judgnment stage, such generalized allegations are
deficient as a matter of |law. See Robinson v. Natl. Med. Care,
Inc., 897 F. Supp. 184, 187 (E.D. Pa. 1995) (noting that where
plaintiff could not recall specific instances of disparate
treatnent, his subjective beliefs were insufficient to wthstand
a notion for summary judgnent.) This is so because in their
absence, Cair fails to nmeet her burden of pointing to the
exi stence of a genuine issue of material fact in the record. See
Fed. R Cv. P. 56(c).
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Equally fatal to her claimis Cair’s inability to
establish the fourth prong - that the treatnent she conpl ai ns of
woul d have detrinmentally affected a reasonabl e person of the sane
protected class in her position. The purpose of this hurdle is
to put “a check on the overly sensitive plaintiff who is

unreasonably affected by acts of discrimnation.” Koschoff v.

Henderson, 109 F. Supp. 2d 332, 348 (E.D. Pa. 2000). Here, Cair
has conceded that she was hypersensitive. See Pl.’s Dep. 246: 24-
247:17 (admtting to crying “for the rest of the day” when told
by her supervisor to be nore aggressive when asking for parts);
id. at 35:11-12 (admtting to crying two-three days out of every
five). Oher record evidence al so supports this concl usion.
(Corney Decl. 11 18, 40 (noting that Cair “was often observed by
her coworkers to be sobbing or crying in her cubicle” and that
“[u] pon being advised that she was termnated, Plaintiff
literally began to sob. She then collapsed, slunped to the fl oor
and was not responsive”).

For these reasons, Agusta is entitled to sunmary

judgnment on Clair’'s Title VIl and PHRA clains for hostile work

environment due to unlawful national origin discrimnation.

C. Retal i ati on

Title VII also protects those individuals who file

clainms of discrimnation, or who otherw se oppose discrimnatory



practices, fromretaliation. Curay-Craner v. Usuline Acad. O

Wlmngton, Del., Inc., 450 F. 3d 130, 134 (3d G r. 2006).

Retaliation in an enpl oynent context is anal yzed under the sane
burden-shifting rubric that is used for discrimnation clains.

Shel | enberger v. Summt Bancorp, 318 F.3d 183, 187 (3d G

2003); Waddell v. Small Tube Products Inc., 799 F.2d 69, 73 (3d

Cr. 1986). First, a plaintiff nust make out a prinma facie case
to shift the burden of production to defendant to set forth a
legitimate, non-discrimnatory reason for its action. |If
defendant is successful, plaintiff nust show that defendant's
stated reason for the adverse enploynent action was nerely a

pretext for discrimnation. Shellenberger, 318 F.3d at 187.

To succeed in establishing a prina facie case in a
retaliation claim a plaintiff nust show (1) that she was
engaged in a protected activity; (2) that her enployer took
adverse action against her; and (3) that a causal link exists
between the protected activity and the enployer's adverse action.

Marra v. Phila. Hous. Auth., 497 F.3d 286, 300 (3d Gr. 2007).

Clair contends that she engaged in protected activities
that ultimately led to her termnation. First, she argues that
her multiple conplaints to her supervisors constitute informal
gri evances about discrimnatory behavior, and therefore, are

protected. See Barber v. CSX Distrib. Servs., 68 F.3d 694, 701

(3d Cr. 1995). Second, Cair contends that her March 17, 2006



email to Ms. Gerrold, in which she referenced the “Conm ssion for
Equal Qpportunity Enployer” was a threat to file a claimwth the
EEQCC for discrimnation, a protected activity. (Pl.’s Resp. to
Def.’s Mot. for Sunm J. at 4.) Because the Court finds bel ow
that Cair’s March 17, 2006 email constituted protected activity,
it wll not substantively discuss the informal conplaints to her

supervi sors. %

Agusta argues that Cair’s March 17, 2006 email to Ms.

2 The Court does note, however, that the parties dispute
whet her these informal conplaints constitute protected activity.
Agusta maintains that Cair never articulated her belief that she
was being discrimnated against on the basis of her national
origin. (Def.”s Mn. for Sutim J. at 17-18.) Rather, Agusta
argues that Cair’s conplaints were of unfair treatnent
general ly, such as, “lI wanted to specify [sic] what is her reason
totreat nme differently,” and “but | conpl ai ned generally from
her behavior and | point to sone exanples where she yelled at ne
and treated ne differently fromthe other people in the office.”
(Pl.”s Dep. 31:9-11; 111:9-23.) This is insufficient, Agusta
argues, to establish protected activity. See Barber v. CSX
Distrib. Servs., 68 F.3d 694, 701-702 (3d G r. 1995) (holding
that plaintiff’s failure to allege that the cause of the
percei ved discrimnation was his age precluded a show ng that he
was engaged in protected conduct); Seldon v. Natl. R R Passenger
Corp., 452 F. Supp. 2d 604, 601 (E.D. Pa. 2006) (general
expressions of dissatisfaction do not constitute protected
activities).

Clair has testified though that, on at |east one
occasi on, she conveyed to Vincent Genovese that “ny thoughts were
that | amtreated |like that because |’m a foreigner and because |

noticed other -- her expressions about, well, hating foreigners.
But | didn't tell himthat. | told himthat | think she behaves
with me Iike that because I'ma foreigner . . . .7 (Pl.”s Dep
113: 14- 20.)

Since Clair’s March 17, 2006 email provides an adequate
ground for the Court to consider her retaliation claim the Court
will not attenpt to resolve this dispute here.
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Cerrol d does not constitute protected activity because its
“tortured |l anguage . . . does not conplain of discrimnation or
harassnment based on . . . national origin” and because it does
not indicate that Clair “intended to file a charge with the
EECC.” (Def.’s Reply to Pl.’s Resp. to Def.’s Mdt. for Summ J.

at 5.) Wile aliteral reading of Cair’s March 17, 2006 enuil

supports this interpretation, for the purposes of evaluating
Agusta’s notion for summary judgnent, the Court will assune that
it was in fact protected conduct.? G ven this assunption, the
one week tine | apse between Plaintiff’s “threat” and her
termnation is sufficient to establish a causal |ink between the
protected activity and the adverse action.? Thus, Cair can
successfully establish a prinma facie case for unlawful
retaliation.

Still, dair’'s claimfor unlawful retaliation suffers

2 I n making this assunption, the Court is mindful that

English is Cair’s third | anguage, and that, by her own
adm ssion, she does not wite |like “a native English speaker.”
(7/11/08 H'g Tr. 17:14-21.)

2 “A broad array of evidence” should be considered when
assessi ng whet her such a causal |ink has been shown to survive a
summary judgnent notion. Farrell v. Planters Lifesavers Co., 206
F.3d 271, 285 (3d Gr. 2000). When the tenporal proximty
between the protected activity and the adverse action is
“unusual | y suggestive,” that al one can create an inference of
causality. dark CGy. School Dist. v. Breeden, 532 U S. 268, 273
(2001) (affirmng that while no bright-line rule exists, tenpora
proximty must be very close); Fasold v. Justice, 409 F.3d 178,
189 (3d Gr. 2005) (holding that three nonths m ght suffice to
denmonstrate a causal link). Here, Cair was term nated fourteen
days after sending the email to Ms. Gerrold, which satisfies this
proximty requirenent.
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t he sanme i nadequacy as her claimfor disparate treatnent based on
national origin; she cannot denonstrate that Agusta's |egitinate,
non-di scrimnatory reason for termnating her, nanely that she
repeatedly violated the office email policy, was pretextual. As
such, summary judgnent is appropriate for Agusta on Clair's claim

of unlawful retaliation.

' V. CONCLUSI ON

For these reasons, Agusta s notion for summary judgnent

shall be granted. An appropriate order will issue.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTO NETTE CLAI R, : ClVIL ACTI ON
: NO. 07-938
Pl ai ntiff,
V.
AGUSTA AEROSPACE CORP.

Def endant .

ORDER
AND NOW this 7th day of January 2009, upon
consi deration of Defendant’s notion for summary judgnent (doc.
no. 27), it is hereby ORDERED that the notion shall be GRANTED.
| T I'S FURTHER ORDERED t hat the case shall be marked
CLOSED.
AND I T IS SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




